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P a c i f i c  L i g h t i n g  Energy  Sys tems  FILE: 

MATTER OF: 

DIOEST: 
GAO w i l l  n o t  c o n s i d e r  a new p r o t e s t  o f  
s o l i c i t a t i o n  i m p r o p r i e t i e s  p r i o r  t o  b i d  o p e n i n g  
where a n  ea r l i e r ,  e s s e n t i a l l y  i d e n t i c a l  p r o t e s t  
was d i s m i s s e d  f o r  f a i l u r e  t o  comment on  t h e  agency  
r e p o r t .  

P a c i f i c  L i g h t i n g  Energy  Sys tems  ( P a c i f i c )  p r o t e s t s  
i n v i t a t i o n  f o r  b i d s  (IFB) N o .  N62474-85-B-5545 i s s u e d  by t h e  
Depar tment  of t h e  Navy (Navy)  f o r  t h e  p rocuremen t  o f  
e l e c t r i c a l  and steam e n e r g y .  P a c i f i c  o b j e c t s  to  t h e  u s e  of 
a d v e r t i s e d ,  r a t h e r  t h a n  n e g o t i a t e d ,  p rocuremen t  p r o c e d u r e s  
a s  w e l l  as t o  s e v e r a l  r e q u i r e m e n t s  of t h e  I F B ,  and  h a s  
i n c o r p o r a t e d ,  by r e f e r e n c e ,  t w o  p r i o r  p r o t e s t s  i n v o l v i n g  t h e  
p rocuremen t  o f  t h e s e  s e r v i c e s ,  one  c l o s e d  a f t e r  w i t h d r a w a l  
o f  a p r i o r  s o l i c i t a t i o n  and  t h e  o t h e r  d i s m i s s e d  a f t e r  
P a c i f i c  f a i l e d  t o  comment t i m e l y  on t h e  agency  r e p o r t .  W e  
d i s m i s s  t h e  p r o t e s t .  

Rid o p e n i n g  f o r  t h i s  s o l i c i t a t i o n  o r i g i n a l l y  w a s  set  
fo r  J u l y  1 6 ,  1985. P a c i f i c  f i r s t  f i l e d  a p r o t e s t  w i t h  o u r  
O f f i c e  on  J u l y  11. The p r o t e s t  e s s e n t i a l l y  r e s t a t e d  a p r i o r  
P a c i f i c  p r o t e s t  c o n c e r n i n g  a n o t h e r  s o l i c i t a t i o n  f o r  t h e  same 
s e r v i c e s  ( s o l i c i t a t i o n  N o .  N62474-83-B-2934). P a c i f i c  
r e c e i v e d  t h e  a g e n c y ' s  r e p o r t  on  Augus t  20 ;  however ,  t h e  f i r m  
f a i l e d  t o  comment on  t h e  r e p o r t  u n t i l  Sep tember  5 ,  w e l l  
a f t e r  t h e  7 w o r k i n g  d a y  comment p e r i o d  p r o v i d e d  i n  o u r  Bid 
P r o t e s t  R e g u l a t i o n s .  %,4 C.F.R.  C 2 1 . 3 ( e )  ( 1 9 8 5 ) .  W e  
t h e r e f o r e  d i s m i s s e d  P a c i f i c ' s  p r o t e s t .  

Dur ing  t h e  exchange  o f  s u b m i s s i o n s  to  o u r  O f f i c e  i n  
c o n n e c t i o n  w i t h  P a c i f i c ' s  f i r s t  p r o t e s t  o f  t h i s  so l ic -  
i t a t i o n ,  t h e  Navy e x t e n d e d  b i d  o p e n i n g  s e v e r a l  times, 
u l t i m a t e l y  s e l e c t i n g  September  1 2  as  t h e  b i d  o p e n i n g  d a t e .  
On Sep tember  9 ,  P a c i f i c  f i l e d  t h i s  p r o t e s t ,  r e s t a t i n g ,  i n  
s u b s t a n t i a l  p a r t ,  t h e  a r g u m e n t s  i t  a s s e r t e d  i n  i t s  u n t i m e l y  
comments t o  t h e  agency  r e p o r t .  Under a s e p a r a t e  s u b m i s s i o n ,  
a l s o  f i l e d  on Sep tember  9 ,  P a c i f i c  r e q u e s t e d  t h a t  w e  
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i n c o r p o r a t e  t h e  r e c o r d  f o r  t h e  t w o  e a r l i e r  p ro tes t s  and 
i n v o k e  o u r  express  opt ion p r o v i s i o n s  1 4  C . F . R .  C 21.81, and 
it  waived a n  agency  r e p o r t .  

The p r o t e s t  s y s t e m  e n d o r s e d  by t h e  C o m p e t i t i o n  i n  
C o n t r a c t i n g  A c t  o f  1 9 8 4  ( C I C A ) ,  implemented by o u r  Regula-  
t i o n s ,  is d e s i g n e d  t o  p r o v i d e  f o r  t h e  e x p e d i t i o u s  r e s o l u t i o n  
o f  p r o t e s t s  w i t h  o n l y  minimal  d i s r u p t i o n  to t h e  o r d e r l y  
p r o c e s s  of government  p rocuremen t .  See 31 U.S .C .  S 3554 
(West Supp. 1 9 8 5 ) .  To t h a t  e n d ,  C I C A  requires, g e n e r a l l y ,  
t h a t  t h e  agency  w i t h h o l d  c o n t r a c t  award o r ,  i f  a c o n t r a c t  
was awarded w i t h i n  10 d a y s  p r i o r  t o  t h e  p ro tes t ,  d i r e c t  t h e  
c o n t r a c t o r  to  cease p e r f o r m a n c e  w h i l e  t h e  p r o t e s t  is 
pend ing .  The agency  is  r e q u i r e d  t o  report  w i t h i n  25 working 
d a y s  f rom i ts  r e c e i p t  o f  n o t i c e  of t h e  p r o t e s t  f rom o u r  
O f f i c e ,  31  U.S .C .  S 3553,  and t h e  p r o t e s t  mus t  be r e s o l v e d  
by our O f f i c e  w i t h i n  90 working  d a y s .  31 U.S.C. C 3554. 

Our R e g u l a t i o n s  t e c h n i c a l l y  p e r m i t  t h e  f i l i n g  o f  a 
p r o t e s t  a g a i n s t  a p p a r e n t  s o l i c i t a t i o n  i m p r o p r i e t i e s  b e f o r e  
b i d  o p e n i n g ,  a s  P a c i f i c  h a s  done  h e r e .  N e i t h e r  t h o s e  
R e g u l a t i o n s  n o r  C I C A ,  however ,  c o n t e m p l a t e  t h e  p re -b id  
o p e n i n g  r e s u b m i s s i o n  and r e c o n s i d e r a t i o n  of a p r o t e s t  iden-  
t i c a l  t o  one a l r e a d y  d i s m i s s e d  by o u r  O f f i c e  €or t h e  pro-  
tes ter ' s  f a i l u r e  t o  meet t h e  7-day c o m m e n t  r e q u i r e m e n t .  
A c c e p t i n g  s u c h  a r e f i l i n g  would ,  f o r  example ,  p e r m i t  a 
p r o t e s t e r  t h a t  n e g l e c t e d  i t s  o b l i g a t i o n  t o  comment o r  
e x p r e s s  i n t e r e s t  i n  t h e  p r o t e s t  t o  f o r e s t a l l  a c o n t r a c t  
award o r  o t h e r w i s e  d e l a y  a p r o c u r e m e n t  s i m p l y  by r e s u b m i t -  
t i n g  i t s  comments o n  t h e  e v e  o f  b i d  o p e n i n g  a s  a p r o t e s t .  
T h i s  c l e a r l y  would be i n c o n s i s t e n t  w i t h  t h e  f a i r ,  o r d e r l y  
and  e x p e d i t i o u s  p r o c u r e m e n t  o f  s e r v i c e s  and r e s o l u t i o n  of 
p r o t e s t s  i n t e n d e d  by Congres s  and set  f o r t h  i n  C I C A .  A 
p r o t e s t e r  t h a t  f a i l s  t o  comment on t h e  agency  r e p o r t  o r  
e x p r e s s  i n t e re s t  i n  t h e  p r o t e s t  i n  a t i m e l y  f a s h i o n  i n  
e f f e c t  h a s  abandoned i t s  pro tes t  €or  our p u r p o s e s ,  and w i l l  
n o t  be  p e r m i t t e d  t o  r e s u b m i t  p r e v i o u s l y  u n t i m e l y  c o m m e n t s  a s  
a n e w  p r o t e s t  o r  o t h e r w i s e  r e v i v e  t h e  c o m p l a i n t .  

A s  s t a t e d  above ,  P a c i f i c  h a s  r a i s e d  n o  new p r o t e s t  
i s s u e s :  i t  m e r e l y  h a s  r e s u b m i t t e d  i t s  p r e v i o u s l y  u n t i m e l y  
comments t o  t h e  a g e n c y  r e p o r t  and s o u g h t  t o  i n c l u d e  i t s  
p r i o r  p r o t e s t s  i n  t h i s  c o m p l a i n t .  Under t h e s e  c i rcum-  
s t a n c e s ,  w e  w i l l  n o t  c o n s i d e r  t h e  meri ts  o f  P a c i f i c ' s  
p r o t e s t .  
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T h e  protest is dismissed. 
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